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ORDER

PER AMARMNT SINGH, .JM:

The assessee as well as revenue have filed the above mentioned

appeals as well as cross-objection against the different orders passed

by the Commussioner of Income Tax {Appeals)-1, Nagpur [hereinafter



ITA. No.385/Nag/2012
Zd/MNag/2015
ALY 2009-10 & 2031-12

referred to as the “CIT(A)"] dated 14.08.2012 & 15.10.2014 relevant

to the assessment years 2009-10&2011-12 respectively.
ITA NO.38BS/M/2012:-

2, The revenue has filed the present appeal against the order dated

14.08.2012 passed by the Commissioner of Income Tax (Appeals)-(1)

Nagpur, [hereinafter referred to as the “CIT(A)"] relevant to the

assessment years 2009-10.

3. The revenue has raised the following grounds:-

"

in facts and Circumstances of the case and in law, the Ld,
CIT(A} erved in granting relicf w's 104 even though the
condition laid down in Sec. 10A(3}, that form No. 56F has
To filed along with the return of income, was not fulfilled
In facts and Clircumstunces of the ease and in law,
alternate claimes whether under section 104 or

section T8, could not have been entertained wnless the
Claim is statwiorily made per decision in 284 ITR 323¢8C).
In facts and Circumstances of the case and in law, the Ld
CIT(A) erred in concliding that the usscssee Iy eligible for
deduction w's 104 without uppreciating the fuct that the
assessee has not set up i3 business in SEZ as mandated w's
10420 ) of the der.

Amy other ground which meay be pressed af the time of

hearing. "

4. The brief facts of the case are that the assessee filed its return of

income on 30.09.2009 declaring income to the tune of Rs. Nil. The
returm was processed ws 143(1) of the LT. Act on 25.01.2011. The

case was selected for scrutiny through CASS. Accordingly, notice w/'s
143(2) and 142(1) of the Act were issued and served upon the



ITA. Na.385/Nag/2012
24/ Nags2015
ALY, 200910 & 2011-12

assessee. The assessee derived its income from business of IT services
like business processing unit, data entry, mapping, digit station ete.
The assessee claimed the deduction ws 10B of the Act amouniing to
Rs.50,74, 131/-. However vide Form 56G, reporl requisition w's 108
of the Act, the assessee claimed the deduction u/s 10B of the Act to
Rs5.49,17.363/~. Further, vide schedule ~A to annexure-A of report of
form 56G, the Chartered Accountant has shown other profit of
Rs.1,35,602/-. It was not disclosed by the assessee while filing the
return of income. The claim of the assessee under section 10B of the
Act was examined. It was the condition for claiming the deduction u/s
10B that the undertaking should be approved by the Board. The
assessee did not comply with the basic condition. The assessee was
registered as export oriented unit(E.Q.U.) in Software Technology
Park of India, Nagpur and a 100% (E.O.U.} under STPI scheme
cannot be equated with approval by the Board. Thereafter, the notice
was given and afler the considering the reply, the claim of the
assessee was declined to the tune of Rs.4917363/- and the said amount
was treated as income of assessee.Feeling aggrieved, the assessee
filed an appeals before the Commissioner of Income Tax Appeal who
allowed the claim of the assessee u/s 10A, therefore, the revenue has

filed the present appeal before us.

ISSUE NO.1 to 3:-




ITA. N385/ Nag/2012
24 Mao/INTS
ALY, 2H-10 & 2011-12

5. All the issues arc interconnected therefore are being taken up
together for adjudication. Under these issues the revenue has
challenged the allowance of exemption w/s 10A of the Act by the
CIT{A). Tt is argued by the Ld. Representative of the revenue that the
assessee raised the claim u/s 1OB of the Act but the CIT(A) has
allowed the claim u/s 10A without giving finding with regard to
exemption of u/s 10A and also without giving the finding with regard
non-furnishing the Form No. 56Ftherefore, in the said circumstances
order passed by the CIT(A) is wrong and against law and facts
therefore the finding of the C1T({A) is liable to be set aside. However,
on the other hand the Ld. Representative of the assessee has placed
reliance upon the order passed by the CIT(A) in question. After giving
the careful thoughts to the argument advanced by the Ld.

Representative of the partics and perused the record carefully, we

noticed that the assessee raised its claim before the Assessing Officer
in connection with Section 10B of the Act. However, the assessee
raised alternate claim of same in view of the provision u/s 10A of the
Act, The Assessing Officer rejected the claim of the assessee w's 10B
of the Act on account ol non-producing the certificate approved by the
Board and also declined the claim ws 10A of the Act on account of
non-furnishing of the form 54F. However, the CIT(A) allowed the
claim of the assessee ws 10A of the Act. The contention of the
assessee is that the assessee claimed the deduction as export oriented

unit (E.0Q.U.) under the Software Technology Park of India scheme



ITA. No.385/Nag/2012
24/Nug/2615
ALY, 2009-10 & 2011-12

(E.Q.U.} u/s 10B of the Act, The STPI scheme was coming under the
rule of Government of India. Therefore the same was Naving larger
applicability within the E.0.1, approved by the Board, The assessee’s
claim was declined u/s 10B of the Act. The AO also declined the
claim w/s 10A of the Act on account of non-furnishing a Form No,
S6F. The CIT(A) ailowed the claim in view of the provision ufs 10A
whereas in the earljer years the claim of the assessee was allowed in
view of the provision u/s 108 of the Act, The finding of the CIT{A) is

hereby reproduced as under for ready reference.:-

“f have gone througl the facts af the case. In thiv cave
during the assessment proceedings appellunt has made o claim
ws 108 amaunting 1o Rs 50,74,131/-. However vide form no.
6 the appellant  had resivicted its claim wis J0B o
Rs 49173630 the main ground on which 4¢) hos Fefected the
claim of the appellan: Jor deduction wis 108 is tha is 15 an
eXport  oriented unjt Jimctioning From STPT and wot an
undertaking that has heen approved by the Board for clafimir
deduction uw's 108, Ay vegards the alternate claim of appellant
that deduction u's 104 mav be allowed it was observed by 40
that the prescribed from mo. 36F iy required (o be filed along
with return of income. was mandatorily required that the
assessee get a report from the Chartered Account in form no.
AEE before the due date of filing of return w's 13%9¢) LoAs the
assessee has failed to adhere to this criteria. the claim of
deduction wis 104 has been denied

3.1 In the decision of the Hon'ble Karnaahe High Cure relied
upon by the appellan; in the case of CfF Vs Infosys
fechnologics Ltd reported in 65 DIR 271 is relevans, & has
been held thar “concurrent finding arrived g by the 40,
appelicie awthority and the Tribunal that income From sale of
saffware  was trading income and nor caplial  gains s
unassaitoble and said sale having taken place after the
estahiivhmeny af STP unit. assessee ic entitled 1o EXEWDon ui



Heo ITA. No.385/Nag/2012
24/Nag/2015
ALY, 2009-140 & 201182

Filo focs that the assessee oid not claim exemption w's 104 while

Siling the return canmet come in the way of folding that asyvesser
o entitled to benefit of secion 104 since it was alternarively
argued hath before the ACQ and he appellate ainhority that if the
ipcome by (redfed as froding receipl, exemption w's 104 mayv be
pranred.”

3.2 fn this context it is also worthwhile o consider the order af
the Hon'ble [YAT Nagpne bench in IT4 No. 176/Nag/2000 dr.
13082009 in the case of Infospectrum Pyt Ltd The fssue was
decided on similar fact whether appellant was entitled to
dechuction w’s 104 or 8§ 10 B way efigible. There has been a
hanafide errar on the part of the assessee during the course of
assessment proceedings. However It is evidemt that all the
requisite conditions for availing deduction w's 104 have been
Julfilled. fn fact it is necessary to note that the appellant’s w's
[0B has been allowed in the earlier years from A.Y. 2007-08 to
AY, 2008-019. In the decision of the HTAY, Hyderabad in the
cuse of My Visu International Led Vs DCIT in ITA No,
GOG/FVE 200 for AY. 2006-07 the Hon'ble Tribunal has
endorsed the view that once the company has been aliowed
deduction ws 108 in previous assessment years, the same
canmod e subsequenitly denied on the presumpiion that the
assessee Is not a 100% Expore Orfented Unit for the reason that
Accessary ratification and approval is mot ovailable with the
assessee company, Therefore considering the facts in totality
and relying on the decision of the Hon'ble Karnataka High
Conrt reported in 63 DTR 271 fsuprad I divect the AQ 1o alfow
the appellans deduction w's 1047

6. On appraisal of the above said finding, we noticed that the
assessee was seeking the claim w/s 10B of the Act in earlier years
which was allowed by the revenue. This ycar the claim was declined
on account of non-fumishing the form non 56F. However, the same
was furnished later on which was not considered the claim of the
assessee was also justifiable in view of the provision w/s 10A of the

Act because the Unit of the assessee 1s a Export Oriented Unit



I'TA. No.385/Nag/2012
24/Nag/2015
AN, H09-10 & 2011-12

{L.0.U) under the Software Technology Park of India, scheme which
false within the rule of Government of India. The case of the assessee
is not liable to be declined on account of taken ground if| otherwise
the case of the assessee faise within the purview of Section 10A or
10B of the Act. While passing the order the CIT(A) has relied upon
the decision of the Hon’ble Karnataka High Court in the case of CIT
Vs. Infosys Technologies Ltd. reported in 65 DTR 271 and the
decision of the Hon’ble ITAT Nagpur Bench in the ITA. No,
176/Nag/2009 dated 13.08.2009. The CIT{A) has also relied uporn the
decision of the Hon'ble ITAT in the case of M/s. Visu International
 Ltd, Vs. DCIT in ITA. No. 696/Hyd/2011 in which the Hon’ble
[TAT was of the view that the case of the ussessee was not liable 10 be
declined if, the claim of the assessee had been allowed in earlier years.
Taking into account , all the facts and clircumstances, we are of the
view that the CIT(A) has decided the matter of controversy
Judiciously and correctly which is not liable to be interfere with at this
appellate state, Accordingly, this issue is decided in favour of the

assessee against the revenue.

C.0. NO.02/Nag/2013:-

T The facts of the case are quite similar to the facts of the case as
mentioned in ITA. No. 385/Nag/2012 therefore, there is no need to

repeat the same.

{eh



LS

I'TA. No.383/Nag/2012
24/Nag/2015
ALY, 2009-16 & 2011-12

8. The assessec has raised the following cross-objection:-

2

{b}

{c)

On the facts and in the circumstances of the case the Ld,
CIT(A), was lawfully justified in granting relief ws 1 04 in
view of the fact thut the respondent was ready with the
compliance of the provisions of section 104(5) during the
assessment  proceedings  vide fleiter doted 12122011
reproduced by respondent hefore the Ld A0 appellant as
mentioned on page 1 para 2 of s assessment order,
wherein an alierrative plea ways taken by the respondent
but sufficient opportuniny was not given to him. The amount
of claimed atlowed by L. CIT{A) being Rs. 50,74, 130/-
That on the facts and in the circumstances of the case in
law alternative claims can be raised, if they ave lawful and
are based by on pracedural issue and not substantive issue.
That on the facis and in the circumstances af the case the
Ld AO was erred in law to quote the decision of the
Honourable Apex Court in case of Geetze (india}l Ltd Vs,
CIT reported in 2006 284 ITR 323 (SC} without carefully
woing through the concluding sentence of the judgment
which in fact is in favour of the respondent us the judgmen
has got restricted application for the assessing officer and
said judoment does not tronsgress the powers of ihis
honourable Tribunal,

That in view of the decision of the Hun'ble Apex Court in
case of Jute Corporation of India Vs, CIT reporied in 187
ITR 688, the assessee can raise fresh issue before fhe AA4C,
which the respondent did

On the facts and in the circumsiances of the case the Ld
CiTed) was fidly fustified in law to allow the deduction 'y
104 to the respondent when the main conditions laid down
in the said section are fully satisfied and CIT(4} has
powers o appreciate facts which go to prove that the
substantial mandatory compliance was made by the
respondent.”

ISSUE NO.1 to 2:-



ITA. No.385/Nug/2012
24/Nag/2015
ALY, 2009-10 & 2011-12

9. Under these issues the assessec took the cross-objection with
regard to the lawful finding of the CIT(A) in connection with
allowance of exemption u/s 10A of the Act. Since the matter of
controversy has already been decided in favour of the assessec
therefore, the cross-objection is hereby ordered to be allowed in terms
of the decision while deciding issue no. 3 in ITA. NO 385/M/2012.

Accordingly, the cross-objection is hereby allowed,

ITA NO.24/Nag/20158& C.O. 13/Nag/2015:-

10. The facts of the present case are quite similar to the facts as
mentioned in ITA. No. 385/Nag/2012. However, the figure is
different. The matter of controversy is also the same as raised in ITA.
NO. 383/Nag/2012. Since the matter of controversy has already been
decided in favour of the assessee therefore, the present appeal is also
hereby ordered to be dismisse in terms of the decision while deciding
issue no. 3 in ITA. NO 385/M/2012. Accordingly, the cross-objection

is hereby allowed.

e



IFA, No.385/Nag/2012
24/ Nag/ 2015
AY. 2009-10 & 2631-12

L1 In the result, appeals of the revenue arc hereby dismissed and

cross-objection of the assessee is hercby ordered to be alowed.

Order pronounced in the open court on 15.09 2017

Sdf- Sd/-
(P_K. BANSAL) (AMARNT SINGH)
VICE PRESIDENT JUDICIAL MEMBER

NAGPUR; f&Ai®Dated : 15.09.2017
L
i of the ey

1. m“ﬁfTheﬁppeHanr
2. u=elly The Respondent,

3 HEHINGHE( I The CITIA)-

4 SEFTEE, CIT
> Ruriufaff, smevsrdetvefim, e [TAT, Nagpur

L ‘Tr\'b;qi—lé'ﬁ iGuard file.
TSR/ BY ORDER,

AT //True Copy// M\a
1

SIS TAE R > Ra¥istrar) Q\. P .
3T asistant Registrar 4

3 ' UR

incame Tux Appeliate Tribugal

A0TqE TS / Nagpur Benc;

10



